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GRETCHEN WALLERICH,
125 OQakdale Avenue
Mill Valley, CA 94941,

KANDA BOYKIN,
5 Janet Way # 23
Tiburon, CA 94920,

THE HUMANE SOCIETY OF THE
UNITED STATES,

5301 Madison Avenue

Suite 202

Sacramento, CA 95841,

EAST BAY ANIMAL ADVOCATES,
536 41st Street #18
Oakland, CA 94609,

Plaintiffs,
V.

MIKE JOHANNS, Secretary,
U.S. Department of Agriculture
1400 Independence Avenue, S.W.
Washington, DC 20250,

Defendant.

1. In this action, plaintiffs challenge the U.S. Department of Agriculture’s (“USDA” or “the
agency”) decision to exclude chickens, turkeys, and other birds from the protections provided by
the Humane Methods of Slaughter Act of 1958 (“HMSA of 1958 or “the Act”), 7 U.S.C. §§
1901 et seq. — even though these species make up approximately 95 percent of all farm animals
slaughtered for food in the United States. Because of USDA’s actions, the more than § billion
chickens and other poultry slaughtered cach year can lawfully be shackled upside-down, cut by
mechanical blades, and immersed in scalding wager while fully conscious. See USDA, Notice on

the Treatment of Poultry Before Slaughter, 70 Fed. Reg. 56,524, 56,624-25 (Sept. 28, 2005
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(informing slaughterhouses and the public that the HMSA does net require “humane methods™

for ~“handling and slaughter of poultry™): sce also Donald McNeil. KEC Supplier Accused of

Animal Crueltv, N.Y. TivEs. July 20, 2004 (reporting how workers at a major chicken slaughter

plant ¢ngaged in “hundreds of acts of cruelty,” including “jumping up and down on live
chickens, drop-kicking them like footballs and slamming them into walls with the acquiescence
of plant supervisors).

2. When Congress enacted the HMSA of 1958, it directed that all *cattle, calves, horses|
mules, sheep, swine, and other livestock” be “rendered insensible to pain” before being
processed for slaughter. 7 U.S.C. § 1902 (emphasis added). Nevertheless, USDA only extends
the Act’s protections to “cattle, sheep, swine, goat, horse, mule, or other equine,” and excludes
“other livestock™ — including chickens and other birds. By excluding these species — even though)
the Webster’s Dictionary in use when Congress enacted the HMSA defined “livestock™ ag
“domestic animals used or raised on a farm” — USDA has not only ignored the plain language of
the HMSA of 1958, but has also rendered the “and other livestock” language of the HMSA

essentially superfluous.

JURISDICTION
3. This Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 because if
presents a federal question.
VENUE

4. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391(e).
INTRADISTRICT ASSIGNMENT

5. Pursuant to Civil L.R. 3-2(c) and (d), assignment is appropriate in the San Francisco on

Oakland Divisions because many of the plaintiffs reside in this district and no real property is af

issue in this action.
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PARTIES

0. Plaintifl Ellen Levine, Ph.D.. M.P.H., 1s a resident of Castro Valley, California, and has
been a member of The Humane Socicty of the United States (“The HSUS™) for many years. Dr,
Levine is a regular consumer of poultry meat, including chicken and turkey, and will continue toj
purchase and consume poultry in the future. Dr. Levine is very concerned about eating
bacterially contaminated poultry and the associated risk of contracting a food-borne illness. Dr.
Levine is particularly concerned about contamination because she has been diagnosed with lupug
- a chronic, inflammatory autoimmune disorder that causes her overactive immune system to
attack healthy cells. Dr. Levine’s medication, taken to slow the immune system, causes immune-
deficiency, and thus makes Dr. Levine more susceptible to disease. Due to recent scientific
research showing a link between bacterial contamination in consumer poultry meat and|
inhumane methods of poultry slaughter, Dr. Levine is concerned about consuming meat from|
inhumanely slaughtered birds. She is also concerned about consuming other foods that may havg
become contaminated with raw poultry fluids during preparation, thus causing secondary
contamination.

7. Dr. Levine is injured by USDA’s decision to exclude chickens, turkeys, and other birds
from the protections provided by the HMSA of 1958, as well as the agency’s September 28]
2005 notice informing slaughterhouses and the public that the HMSA of 1958 does not require
“humane methods” for “handling and slaughter of poultry,” because they increase the risk that
Dr. Levine will become ill from the consumption of poultry products or secondary
contamination. The use of inhumane slaughter methods, including electrically stunning shackled
birds and scalding conscious birds, contributes to the level of illness-causing bacteria in poultry
meat, and increases the risk that Dr. Levine may contract a food-borne illness from such
pathogens as Campylobacter, Salmonella, and E. coli. Each time Dr. Levine consumes
undercooked poultry, or foods that have come info contact with fluids from raw poultry, she is af

a higher risk of contracting a food-bome illness if the bird was slaughtered inhumanely. As
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described in Section IV, infia, Dr. Levine's injuries will be redressed if plamtiffs prevail because
the number of chickens and other birds slaughtered inhumanely will be reduced, thus decreasing
her risk of contracting food-borne illness.

8. Plaintiff Beverly Ulbrich is a resident of San Francisco, California, and is a member of
The HSUS. Ms. Ulbrich is a regular consumer of poultry products, including chicken, turkey.
and duck and will continue to purchase and consume poultry in the future. Ms. Ulbrich is
concerned about eating bacterially contaminated poultry meat and the associated risk of
contracting a food-borne illness. Due to recent scientific research showing a link between
bacterial contamination in consumer poultry meat and inhumane methods of poultry slaughter)
Ms. Ulbrich is particularly concerned about consuming meat from inhumanely slaughtered birds.
She is also concerned about consuming other foods that may have become contaminated with|
raw poultry fluids during preparation, thus causing secondary contamination.

9. Ms. Ulbrich is injured by USDA’s decision to exclude chickens, turkeys, and other birds
from the protections provided by the HMSA of 1958, as well as the agency’s September 28,
2005 notice informing slaughterhouses and the public that the HMSA does not require “humang
methods” for “handling and slaughter of poultry,” because they increase the risk that Ms. Ulbrich)
will become ill from the conéumption of poultry products or secondary contamination. The usg
of inhumane slaughter methods, including electrically stunning shackled birds and scalding]
conscious birds, contributes to the level of illness-causing b.acteria in poultry meat and increases|
the risk that Ms. Ulbrich may contract a food-borne illness from such pathogens as
Campylobacter, Salmonella, and E. coli. Each time Ms. Ulbrich consumes undercooked poultry,
or foods that have come into contact with fluids from raw poultry, she is at a higher risk of]
contracting a food-borne illness if the bird was slaughtered inhumanely. As described in Section
IV, infra, Ms. Ulbrich’s injuries will be redressed if plaintiffs prevail because the number of
chickens and other birds slaughtered inhumane}y will be reduced, thus decreasing her risk of]

contracting a food-borne illness.
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10. Plaintift’ Krista Kielman is a resident of Sausalito. California, and 1s a member ol Thg
HSUS. Ms. Kielman is a regular consumer ot chicken meat and occasionally consumes turkey.
and will continue to purchase and consume poultry in the future. Ms. Kielman is concerned
about cating bacterially contaminated poultry meat and the associated risk of contracting a food-
borne illness. Due to recent scientific research showing a link between bacterial contamination in
consunier poultry meat and inhumane methods of poultry slaughter, Ms. Kielman is particularly
concerned about consuming meat from inhumanely slaughtered birds.

11. Ms. Kielman is injured by USDA’s decision to exclude chickens, turkeys, and other birds
from the protections provided by the HMSA of 1958, as well as the agency’s September 28]
2005 notice informing slaughtering facilities and the public that the HMSA of 1958 does nof
require “humane methods” for “handling and slaughter of poultry,” because they increase the
risk that Ms. Kielman will become ill from the consumption of poultry products or secondary
contamination. The use of inhumane slaughter methods, including electrically stunning shackled
birds and scalding conscious birds, contributes to the level of illness-causing bacteria in poultry]
meat and increases the risk that Ms. Kiclman may contract a food-bome illness from such
pathogens as Campylobacter, Salmonella, and E. coli. Each time Ms. Kielman consumes
undercooked poultry, or foods that have come into contact with fluids from raw poultry, she is af]
a higher risk of contracting a food-borne illness if the bird was slaughtered inhumanely. As
described in Section IV, infra, Ms. Kielman’s injuries will be redressed if plaintiffs prevail
because the number of chickens and other birds slaughtered inhumanely will be reduced, thus
decreasing her risk of contracting a food-bome illness.

12. Plaintiff Gretchen Wallerich is a resident of Mill Valley, California, and is a member of
The HSUS. Ms. Wallerich is a regular consumer of poultry products, including chicken, and she
occasionally consumes turkey and duck, and will continue to purchase and consume poultry in
the future. Ms. Wallerich is concerned about egting bacterially contaminated poultry meat and

the associated risk of contracting a food-borne illness. Due to recent scientific research showing
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a lmk between bacterial contamination in consumer poultry meat and inhumane methods of
poultry slaughter. Ms. Wallerich 1s particularly concerned about consuming meat from
mhumanety slaughtered birds. She is also concerned about consuming other foods that may have
become contaminated with raw poultry fluids during preparation, thus causing secondary
contamination.

13. Ms. Wallerich is injured by USDA’s decision to exclude chickens, turkeys, and othen
birds from the protections provided by the HMSA of 1958, as well as the agency’s September]
28, 2005 notice informing slaughtering facilities and the public that the HMSA of 1958 does not
require “humane methods™ for “handling and slaughter of poultry,” because they increase the
risk that Ms. Wallerich will become ill from the consumption of poultry products or secondary]
contamination. The use of inhumane slaughter methods, including electrically stunning shackled
birds and scalding conscious birds, contributes to the level of illness-causing bacteria in poultry
meat and increases the risk that Ms. Wallerich may contract a food-borne illness from such
pathogens as Campylobacter, Salmonella, and E. coli. Each time Ms. Wallerich consumesg
undercooked poultry, or foods that have come into contact with fluids from raw poultry, she is af
a higher risk of contracting a food-borne illness if the bird was slaughtered inhumanely. Ag
described in Section 1V, infra, Ms. Wallerich’s injuries will be redressed if plaintiffs prevaill
because the number of chickens and other birds slaughtered inhumanely will be reduced, thug
decreasing her risk of contracting a food-borne illness.

14. Plaintiff Kanda Boykin is a resident of Tiburon, California, and is a member of East Bay]
Animal Advocates (“EBAA”). Ms. Boykin is a regular consumer of poultry meat, including both
chicken and turkey, and will continue to purchase and consume poultry in the future. Ms. Boykin
is very concerned about eating bacterially contaminated poultry meat, and the associated risk of
contracting a food-borne illness. Due to recent scientific research showing a link between
bacterial contamination in consumer poultry megat and inhumane methods of poultry slaughter,

Ms. Boykin is particularly concerned about consuming meat from inhumanely slaughtered birds.
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She is also concerned about consuming other foeds that may have become contaminated with
raw poultry fluids during preparation. thus causing secondary contamination. Finally, Ms.
Boykin is concerned about her daughter and her grandchildren’s consumption of meat from
inhumanely slaughtered birds and the increased risk that the meat may be contaminated.

15. Ms. Boykin and her family are injured by USDA’s decision to exclude chickens, turkeys.
and birds from the protections provided by the HMSA, as well as the agency’s September 28,
2005 notice informing slaughtering facilities and the public that the HMSA does not require
“humane methods” for “handling and slaughter of poultry,” because they increase the risk thal
Ms. Boykin and her family will become ill from the consumption of poultry products of
secondary contamination. The use of inhumane slaughter methods, including electrically
stunning shackled birds and scalding conscious birds, contributes to the level of illness-causing
bacteria in poultry meat and increases the risk that Ms. Boykin and her family may contract a
food-borne iliness from such pathogens as Campylobacter, Salmonella, and E. coli. Each time
Ms. Boykin or the members of her family consume undercooked poultry or foods that have come
into contact with fluids from raw poultry, they are at a higher risk of contracting a food-borng
illness if the bird was inhumanely slaughtered. As described in Section IV, infra, Ms. Boykin’s
injuries will be redressed if plaintiffs prevail because the number of chickens and other birds
inhumanely slaughtered will be reduced, thus decreasing Ms. Boykin and her family’s risk of
contracting food-borne illnesses.

16.  Plaintiff The Humane Society of the United States is a non-profit membership
organization with more than 9 million members and constituents. The HSUS brings this action
on behalf of its members. The HSUS is dedicated to protecting domestic and wild animals by
actively opposing those practices, projects, plans, and events that result in the cruel treatment of
animals. The HSUS invests considerable resources in advocating for farm animal welfare in
general, and humane treatment of birds raised, and killed for food in particular. The HSUS

regularly educates its members and constituents, through newsletters, emails, action alerts, and
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its website about the perils faced by poultry and other farm animals throughout their lives and
during their deaths. The HSUS also issues reports documenting the impact current industrial
farming and slaughter practices have on human health. Many of The HSUS's members and
constituents regularly consume chicken, turkey, duck, and other poultry meat and will continug
to purchase and consume poultry in the future.

17. The HSUS’s members and constituents are injured by USDA’s decision to excluds
chickens, turkeys, and other poultry species from the protections provided by the HMSA ot
1958, as well as the agency’s September 28, 2005 notice informing slaughtering facilities and the
public that the HMSA of 1958 does not require “humane methods” for “handling and slaughtes
of poultry,” because the decision and the notice increase the risk that The HSUS’s members and
constituents will become ill from the consumption of poultry products. The use of inhumane
slaughter methods, including electrically stunning shackled birds and scalding conscious birds)
contributes to the level of illness-causing bacteria in poultry meat and increases the risk that Thef
HSUS’s members and constituents may contract a food-borne illness from such pathogens as
Campylobacter, Salmonella, and E. coli. Each time The HSUS’s members and constituents
consume undercooked poultry or foods that have come into contact with fluids from raw poultry,
these individuals are at a higher risk of contracting a food-borne illness if the bird wasg
slaughtered inhumanely. As described in Section IV, infra, plaintiff’s injuries will be redressed iﬁ
plaintiffs prevail because the number of chickens and other birds slaughtered inhumanely will bej
reduced, thus decreasing the risk of HSUS members and constituents contracting food-borneg
illnesses.

18. Fast Bay Animal Advocates (“EBAA”™) is a non-profit organization based in the San
Francisco Bay Area. California is home to one of the most industrious and concentrated animall
agriculture areas in the world. Exposing animal cruelty in modern agriculture is of utmost
importance to EBAA. Through direct aid and educational outreach, EBAA is dedicated to

fighting and preventing animal abuse in California’s agricultural industry, focusing primarily onj
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poultry welfare. Established in 2003, EBAA has 300 supporting members. Many o EBAA’s
members regularly consume chicken, turkey. duck, and other poultry meat and will continue 1o
purchase and consume poultry in the future. |
19. EBAA’s members are injured by USDA’s decision to exclude chickens, turkeys. and
other poultry species from the protections provided by the HMSA of 1958, as well as the
agency’s September 28, 2005 notice informing slaughtering facilities and the public that the
HMSA of 1958 does not require “humane methods” for “handling and slaughter of poultry,”
because they increase the risk that they will become ill from the consumption of poultry
products. The use of inhumane slaughter methods, including electrically stunning shackled birds
and scalding conscious birds, contributes to the level of illness-causing bacteria in poultry meat
and thereby increases the risk that they may contract a food-borne illness from such pathogens as
Campylobacter, Salmornella, and E. coli. Each time the EBAA’s members consume undercooked|
poultry, or foods that have come into contact with fluids from raw poultry, these members are at
a higher risk of contracting a food-borne illness if the bird was inhumanely slaughtered. As
described in Section 1V, infra, plaintiff’s injuries will be redressed if plaintifis prevail becauseg
the number of chickens and other birds inhumanely slaughtered will be reduced, thus decreasing]
the risk of EBAA members contracting food-borne illnesses.
20.  Defendant Mike Johanns is the Secretary of the USDA and has ultimate responsibility for
implementing the HMSA.

STATUTORY AND FACTUAL BACKGROUND
L The Humane Methods of Slaughter Act of 1958

21. When Upton Sinclair published The Jungle in 1906, the United States was awakened to
the immense cruelty taking place in slaughterhouses. The book graphically describes the Chicagol
meatpacking industry, documenting unsanitary conditions, the butchering and mistreatment of

live animals, and the toll this cruelty took on slayghterhouse employees.
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22 Public reaction to Sinclair's beook was widespread and immediate. Afler President
Theodore Roosevelt read the book, he ordered an inspection of the meat indusiry and met
personally with Sinclair for advice on tightening regulation. Congress responded by ‘enacting
both the Pure Food and Drug Act, which created the Food and Drug Administration, and the
Meat Inspection Act, which mandated federal inspection and minimum sanitary standards at
slaughterhouses, in 1906.

23. The 1906 legislation, however, did nothing to alter many of the inhumane and cruel
practices occurring at slaughterhouses.

24. By the early 1950s, slaughter practices continued to mirror the abhorrent practices
described in Sinclair’s book. For example, an article published in the New Republic magazine in
1956, entitled “Still in the Jungle,” described the then-current slaughter process, observing how
animals continued to be “strung up (conscious) by chains™ secured around their legs, their throats
were cut using sawing motions, and some animals passed “still squealing into scalding vats™ of
water.

25. These methods were particularly controversial because other countries had already made
substantial strides towards improving slaughter conditions for farm animals. For example, ag
early as 1874, Switzerland required that animals be rendered insensible to pain before slaughter.
By the early 1950s, New Zealand and several countries across Europe bad all enacted humane
slaughter legislation.

26. Frustrated by the lack of progress in the United States, humane organizations, including
The Humane Society of the United States, initiated a campaign in 1954 to reform slaughterhouse
cruelty. The humane organizations” efforts and immense public pressure prompted Congress to
consider the issue in depth between 1955 and 1958. Public demand for a humane slaughter bill
was so strong that when asked whether he would sign such a bill, President Dwight Eisenhower

stated, “if I went by mail, I’d think no one was interested in anything but humane slaughter.”
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27. The House Commitiee on Agriculture conducted a serics of hearings and took testimony
from workers and humane associations who deseribed the continued  suffering i
slaughterhouses. The Committee visited several facilities to view killing practices ﬁfst—hand.
Congressmen left with a vivid impression of the cruel and dirty work of slaughterhouse
employees, but also witnessed how progressive facilities employed more humane methods, like
anesthetizing pigs before slaughter.
28. In 1957, the House passed a bill requiring certification from all facilities that sell
livestock products to the federal government that the animals had been slaughtered humanely.
The Senate Committee on Agriculture and Forestry responded with a research-only bill thaq
contained no substantive provisions.
29. Floor debate on the bills was often very graphic. Senator Kefauver described the then-
current slaughter process nearly quoting the words of Upton Sinclair a half-century before:
[ have witnessed . . . the terrible screaming as the animals are dragged aloft by one foot,
seen the grim struggle when the [slaughterhouse employee] knifes them, and observed in
this whole barbarous procedure a combination of pain and terror for animals and danges
and degradation for men which ought to have been stopped long ago in the United States|
of America.
30. Congress finally enacted the House’s version of the Humane Methods of Slaughter Act in
1958. The bill stated that Congress’ primary purpose was to “prevent needless suffering” of
animals in slaughterhouses and to bring about “safer and better working conditions” for
slaughterhouse employees. As such, the HMSA of 1958 declares it is “the policy of the United
States that the slaughtering of livestock and the handling of livestock in connection with

slaughter shall be carried out only by humane methods.” 7 U.S.C. § 1901.

31. To implement the humane policy, Congress deems only two methods of slaughter to be '
humane. Under the first method, animals can: be slaughtered in accordance with ritualistic,

religious slaughter, such as the Jewish Kosher method. 7 U.S.C. § 1902(b).
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32. Under the second method, all livestock must be rendered insensible o pain beforg
shackling or slaughtering. 7 U.S.C. § 1902(a). This method specifically prohibits shackling and
hanging of conscious animals by their legs and cutting the throats of (ully conscious ammals tc
allow them to bleed.

33, The HMSA of 1958 explicitly requires that “cattle, calves, horses, mules, sheep, swine
and other livestock” be slaughtered in accordance with humane methods. 7 U.S.C. § 1902.

1I. The 1978 Amendments to the Federal Meat Inspection Act and the FMIA
Regulations

34. Unlike the HMSA of 1958 — which covers “cattle, calves, horses, mules, sheep, swine,)
and other livestock,” 7 U.S.C. § 1902 — the Federal Meat Inspection Act of 1906 (“FMIA”), 21
U.S.C. §§ 601 et seq., only applies to “cattle, sheep, swine, goats, horses, mules, and other
equines.” 21 U.S.C. § 603.

35. In 1978, Congress amended the FMIA. See Pub. L. No. 95-445, 92 Stat. 1069 (1978).
Although this Act was entitled the “Humane Methods of Slaughter Act of 1978, the measure did -
not repeal or replace the HMSA of 1958. Instead, the 1978 Act added a provision to the FMIA
giving USDA authority to refuse inspection of meat under the FMIA “if the Secretary finds that
any cattle, sheep, swine, goats, horses, mules or other equines have been slaughtered or handled
... by any method not in accordance with the Act of August 27, 1958 [the HMSA of 1958].” 21
U.S.C. § 603(Db).

36. The 1978 Act left unaffected section 1902 of the HMSA of 1958 — ig., the provision
de'claring that “cattle, calves, horses, mules, sheep, swine, and other livestock™ be slaughtered in
accordance with humane methods. 7 U.S.C. § 1902.

37. Following the 1978 Amendments, USDA issued regulations to “implement[] the Humang
Methods of Slaughter Act of 1978,” which apply to cattle, sheep, swine, goats, horses, mules)|
and other equines slaughtered in establishments subject to inspection under the Federal Meat

Inspection Act.” 44 Fed. Reg. 37954, 37954 (June 29, 1979).
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